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How Not to Be 
Copy-Wrong 
With Copyright



Let’s Talk About Copyright Myths



What Does Copyright Protect?

• Copyright protects original works of 
authorship that are fixed in a tangible 
medium of expression
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How Does Infringement Work?

• Ownership of a valid copyright

• Copying of protected elements 

• Copying can be proven by direct or indirect evidence (e.g. 
access and probative similarity)

• Unlawful appropriation – substantial similarity test
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How Long Does Protection Last?

• This can be tricky to calculate because there are a 
number of variables – but there are rules.

• For works created on or after January 1, 1978: life of 
the author + 70 years.

• For works-for-hire created on or after January 1, 
1978: 95 years from publication or 120 years from 
creation, whichever period is shorter.
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Let’s Talk About 
Works Made For Hire



What is a Work Made For Hire?
• Although the general rule is that the person who creates the 

work is its author and copyright owner, there are exceptions 
for two types of “works made for hire.” 

• A work made for hire is a work prepared by an employee within 
the scope of his or her employment, or 

• A work specially ordered or commissioned in certain specific 
circumstances. 

• In these situations, the author and copyright owner is the 
employer or commissioning party. 
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What is a Work Made For Hire?
• Section 101 of the Copyright Act defines a “work made for hire” as:
 

A. A work prepared by an employee within the scope of his or her 
employment; or 

B. A work specially ordered or commissioned for use provided that it fits into 
one of these categories:

1. as a contribution to a collective work, 
2. as a part of a motion picture or other audiovisual work, 
3. as a translation, 
4. as a supplementary work, 
5. as a compilation, 
6. as an instructional text, 
7. as a test, 
8. as answer material for a test, or 
9. as an atlas – AND

• Provided that the parties signed a written indicating that the work will be 
considered a work made for hire before the work was created.

• If you fail to satisfy these criteria, you likely have an implied license.
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Let’s Talk About Fair Use



What is Fair Use?
• [T]he fair use of a copyrighted work, . . . for purposes such as 

criticism, comment, news reporting, teaching . . . , scholarship, or 
research, is not an infringement of copyright. In determining 
whether the use made of a work in any particular case is a fair use 
the factors to be considered shall include—

1. The purpose and character of the use, including whether 
such use is of a commercial nature or is for nonprofit 
educational purposes;

2. The nature of the copyrighted work;
3. The amount and substantiality of the portion used in relation 

to the copyrighted work as a whole; and
4. The effect of the use upon the potential market for or value of 

the copyrighted work. 

17 U.S.C. § 107.
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Let’s Talk About Registration



How Does Registration Work?

• Registration is not a pre-requisite for ownership.

• Reasons to Register Your Work:

• Required for litigation based on United States works

• Allows for recovery of statutory damages (if you register before the 
infringement or within three months of publication)

• Attorney's fees (if you register before the infringement or within three 
months of publication)

• Creates statutory presumptions of ownership and validity (if you file within 5 
years of publication)

• Creates a public record of your rights (to a certain extent)
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Let’s Talk About Assignments, 
Licenses and Clearing Rights



What is in the “Bundle of Rights?”

• The right to reproduce the copyrighted work.

• The right to make derivative works. 

• The right to distribute copyrighted works to the public.

• The right to perform, publicly, certain works.

• The right to display, publicly, certain works.

17 U.S.C. § 106 
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Some Licensing Considerations

• Who is allowed to use the work(s)?

• What work(s) are covered by the license?

• When?  How long does the license last?

• Where can the work(s) be used?

• How can the work be used?

• Commercially?  

• Internally?  

• For one particular product?

• Can you modify the work(s)?
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Let’s Talk About How Not to Be 
Copy-Wrong
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Thank you
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